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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Respondent determ ned a $30, 475, 381. 13
deficiency in the Federal estate tax of the Estate of Howard

G lman (the estate).
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When Howard G I man (decedent) died in 1998, his estate
consisted primarily of stock of Gl nman Investnent Co., Inc.

(A 0O, a holding conpany for decedent’s busi nesses and ot her
assets (the Glman assets). Before he died, decedent forned the
Howard G | man Foundation (the foundation). Decedent bequeat hed
the residue of his estate to the foundati on.

Bernard D. Bergreen (Bergreen) and Natalie Mody (Mody)
were coexecutors of the estate, the managers of a limted
l[iability conpany naned HG Estate, LLC (HG, officers of G C, and
menbers of the board of directors of the foundation.

Bergreen and Moody hired WIlliam Davis (Davis) to serve as chi ef
operating officer of Gl man Paper Co. and G | man Buil di ng
Products, effective June 1998.

In 1999, as part of a tax-free reorgani zati on under section
368, the executors transferred the G C stock and all of GCs
assets to HG and its subsidiaries. The foundation was the only
menber of HG  Bergreen received tax advice that, if the
restructuring were conpleted by January 28, 1999, and the assets
t hen sold, HG woul d save $160 mllion in tax on capital gains

whi ch woul d been have resulted if the estate had sold the assets.

1 Section references are to the Internal Revenue Code in
effect as of the date of decedent’'s death. Rule references are
to the Tax Court Rules of Practice and Procedure. Anpunts have
been rounded to the nearest doll ar.
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The estate received $143 mllion in prom ssory notes from
sonme of HG s businesses when the assets were transferred to HG
The notes were scheduled to pay interest from 1999 to 2004, and
to be fully repaid in January 2004.

The financial condition of HG s businesses declined in 2001.
In October 2002, which was 15 nonths before the estate was
schedul ed to receive repaynent of the $143 mllion in notes, the
estate borrowed about $38 million (the Farm Credit | oan),
repayabl e over 10 years. The estate agreed to pay al nost $16
mllion in closing costs and interest, which it seeks to deduct
as an adm ni stration expense under section 2053. The estate al so
seeks to deduct adm nistration expenses which it paid fromthe
estate’ s incone.

After concessions, the issues for decision are:

1. Whet her (or to what extent) the estate nay deduct as
adm ni strati on expenses under section 2053(a)(2) interest and
closing costs for the $38 mllion Farm Credit loan. W hold that
it my to the extent described herein.

2. Whet her, in addition to the $1 nmillion respondent
conceded, the estate may deduct $3,507,723 as additi onal
adm ni strati on expenses (additional expenses) which it paid from
incone of the estate. W hold that the estate may deduct

addi tional adm nistration expenses of $1, 803, 939.
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FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Decedent and the Executors of Decedent’'s Estate

Decedent resided in New York, New York, when he died on
January 3, 1998. Bergreen and Mbody, the executors of decedent’s
estate, lived in New York, New York, when the petition was fil ed.
Bergreen is an attorney and was decedent’s cl ose busi ness
adviser. Bergreen is an officer and director of decedent’s
corporations. Mody was decedent’s adm nistrative assistant and
vice president and secretary of decedent’s corporations.

In 1981, decedent formed the foundation to support the
performng arts, wldlife conservation, and cardi ovascul ar
di sease research. The foundation is tax exenpt under section
501(c)(3). Bergreen was a director of the foundation. Mody
becane a director of the foundation in 2000.

Decedent owned all of the outstanding stock of G| man
| nvestment Co. (A C), sone apartnents, and $702,890 in cash or
cash equival ents when he died. The fair market val ue of
decedent’s estate was nore than $611 mllion when he died.

B. The G | man Busi nesses and the Hring of Davis

Decedent was chairman of the board of directors of G C when
he died. 4 C owned about 50 businesses, including G| man
Bui | di ng Products, G| nman Paper Co., G I nman Ti nberl ands, and

G Il man Financial Services. G C s holdings included tinberland,
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sawm | |ls, a railroad, rail cars, and a financial services
conpany. G I man Buil di ng Products produced | unber.

G I man Buil di ng Products had net positive cashflows which
averaged nore than $42 mllion per year in 1994-99. The G C
busi nesses, including G| nman Paper Co., G I nman Tinberl ands, and
G Il man Financial Services had net negative cashflows of at |east
$40 mllion in 1998. @G C used the net positive cashfl ow of
G lman Building Products to pay operating expenses of the A C
busi nesses.

G C al so owned the Wiite Gak Plantation (Wite Gak), an
8,000-acre estate that has a conference center and a wildlife
conservation center wwth a scientific breeding programfor
endangered animals and birds. Wite Cak houses decedent’s
coll ection of about 6,000 photographs, which, according to one
appr ai sal obtai ned by Bergreen, was worth $80 million in 1998.

G Il man Bui l di ng Products used about one-third to one-half of its
annual net positive cashflow to maintain Wite Gak and to fund
t he operations and grants of the foundation.

Davis was the chief operating officer of G| nman Paper Co.
and G I man Buil ding Products until he retired in February 1996
Hi s successor died of cancer in June 1998. Early in 1998, while
Bergreen and Moody were officers of G C and coexecutors of
decedent’ s estate, Bergreen, Mody, and Davis agreed that Davis

woul d be paid $5 million to resunme his duties as chief operating
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officer of Gl mn Paper Co. and G | man Buil ding Products in June
1998. Bergreen and Moody wanted Davis to help revive the G| man
busi nesses. Davis was paid $1.5 mllion in 1998, $1.2 nmillion in
1999, and $1.2 mllion in 2000.

C. Decedent’s W |

Article 10 of decedent’s will provides that his executors
were not to receive executor’s fees or conm ssions, but that they
woul d continue to receive conpensation from G| man Paper Co. or
Gl man Investnent Co. (G C) as they had when decedent was alive.
Decedent directed that G|l man Paper Co. be sold. Article 12 of
decedent’s wi |l | provides:

if the * * * [G|lman Paper Co.] is sold by ny executors

while Bernard D. Bergreen is acting as an executor,

Bernard D. Bergreen, P.C. shall be entitled to

conpensation for services rendered in connection with

such sale * * *,

Article 13 of decedent’s will provides that the executors
may deci de whet her receipts were incone or principal and whet her
expenses were paid frominconme or principal. Article 8 provides
that the foundation was to receive the residue of the estate

after paynment of estate taxes and adm nistration expenses.

D. Admi nistration of Decedent’'s Estate in 1998-99

1. Loans, Paynent of Expenses, Bequests, and Estate Taxes

The executors paid estate adm ni strati on expenses including
nore than $150, 000 for funeral expenses and perpetual care and

nore than $4 million in legal fees. The executors also paid 26
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cash bequests totaling $30,565,000 in May 1998. @ C borrowed
$30, 565, 000, which the estate borrowed fromG@ C to pay the cash
bequests. G C and the estate were illiquid at that tine.

Several nonths after decedent died in 1998, Bergreen
arranged for a $90 million line of credit so G C could
consolidate loans to help sell the G C businesses. GC and the
estate were still illiquid in October 1998. On Cctober 3, 1998,
G C borrowed $6 mllion, which it gave to the estate to pay sone
of its Federal and State estate taxes.

2. Transfer of G C Stock, Assets, and Liabilities to HG
and HG Subsi di ari es

Late in 1998, Bergreen received tax advice that, by
transferring stock, assets, liabilities, and businesses of GC
and its subsidiaries fromthe estate to a newy organized |imted
l[iability conpany and its subsidiaries through a series of
nmergers tax free under section 368 (the restructuring), the
estate could save $160 nmillion in capital gains tax that would
result if the estate sold G C s assets and busi nesses. To
acconplish those tax savings, (1) the restructuring had to be
conpl eted before January 28, 1999, see sec. 1.337(d)-4(e), Incone
Tax Regs.; and (2) Gl man Buil ding Products could not be sold for
5 years because of the continuity of business requirenent, see

sec. 1.368-1(d), Incone Tax Regs.
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The executors and the foundation decided to inplenment the
restructuring plan. HG was organi zed on January 13, 1999. The
foundati on becane its only nenber.

The restructuring was conpleted on January 14, 1999. As a
result of the restructuring: (a) The G I nman busi nesses, except
for 77,000 acres of tinberland already under contract of sale,?
were transferred fromdCto HG (b) A C, the sole nenber of HG
merged into the foundation, meking the foundation the sole nmenber
and sole owner of HG (c) Bergreen and Mbody were the sole
managers of HG which gave them excl usive control over HG s
assets and their subsequent sale; and (d) HG and its subsidiaries
had legal title to all the assets previously held by AQC and its
subsidiaries other than 77,000 acres of tinberland held by the
f oundati on. 3

HG obtained a $250 million line of credit from Nati onsBank
to refinance and consolidate debt and to provide working capital
for the G|l man busi nesses. After the restructuring, HG and its
subsidiaries began to sell the G C assets and busi nesses except

for Gl man Buil ding Products.

2 Before the restructuring, AC transferred title to 77,000
acres of tinberland to the foundation.

3 The foundation sold the 77,000 acres of tinberland in Jan.
1999.



3. The Notes

As part of the restructuring, the estate received $143
mllion in notes (subordinated to the $250 million |ine of
credit) fromsubsidiaries of Gl nman Building Products and from
G I man Paper Co.’s railroad. Al of the notes were due to be
paid in full on January 31, 2004.*

| nterest but not principal was payabl e annual |y begi nni ng
January 31, 2000. However, on January 28, 2000, the executors
and obligors of the $143 million in notes agreed that interest on
the notes could be deferred at the option of the obligors. The
total anmount of interest to be paid by 2004 was about $46.5
mllion. The executors expected to use the interest and
princi pal paynents on the notes to pay estate expenses incl uding
Federal and New York State estate taxes.

After the restructuring, the estate held $183 million in
assets, including the notes in the anount of $143 mllion, and
apartnents and cash.

4. El ection To Defer Tax Paynents

On April 1, 1999, the executors el ected under section 6166

to pay Federal estate tax in 10 annual installnents, beginning on

4 As part of the sale of GIlnman Paper Co. in Dec. 1999, a
debt of $5 million (part of the $143 mllion in notes) was
cancel | ed.
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Cctober 3, 2003.° The executors also el ected under New York Tax
Law section 997 (MKinney 1999) to pay New York estate tax in 10
annual install nents.

E. HG and Foundati on Fi nances

1. HG s Cash Requirenents in 2000-02

Begi nning in 2000, there was a reduction in the net positive
cashfl ow of G| man Building Products. G || man Buil ding Products
net positive cashfl ow decreased from an average of nore than $42
mllion per year in 1994-99 to $3.5 mllion in 2000, $19 million
in 2001, and $9.2 million in 2002.

By the end of 2001, HG needed $30 to $40 million in cash and
cash equi val ents as working capital to pay operating expenses of
its businesses. At that time, HG had cash and cash equival ents
of $36.3 mllion. On Cctober 18, 2002, HG had cash and cash
equi val ents of $16.7 mllion.

HG received nore than $287 mllion fromthe sale of G| nman
assets and businesses from 1999 to 2002. HG used nost of those
receipts to repay the $250 million Iine of credit from
Nat i onsBank. HG used the remai nder as working capital and to pay

ot her expenses.

°® The estate paid four installments of interest only,
begi nning Cct. 3, 1999.
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2. The Foundation’'s Conpensation Committee

In 2001, the foundation’s conpensation conmttee, which was
formed at the request of the attorney general of New York
pursuant to the attorney general’s supervisory authority over
charitable foundations in the State of New York,® hired a
conpensation consultant, Pearl Meyer & Co. (Pearl Meyer), to
eval uat e reasonabl e conpensation for Bergreen, Mody, and Davis
and six other executives of the foundation and its subsidiaries.
In Cctober 2001, the conpensation commttee reviewed Pear
Meyer’s report and recommended that the foundation pay Bergreen
$17 mllion as conpensation for services he provided to HG under
article 10 and for selling Gl mn Paper Co. under article 12.

Ber green and Mbody requested, and the conpensation committee
recommended, that Davis receive $5 million for his return from
retirement and the successful turnaround and sale of G| man Paper
Co. The foundation’s board of directors approved the commttee’'s
recommendat i on.

F. Admi nistration of the Estate in 2000-03

1. Allocation of $1 MIlion in Expenses to | ncone

On Novenber 6, 2001, the executors reported to respondent

that they had agreed to pay legal fees totaling $3.6 million,

6 See N Y. Est. Powers & Trusts Law sec. 8-1.4 (MKinney
2003) (attorney general has enforcenent and supervisory powers
over nonprofit entities); In re Estate of Shubert, 442 N Y.S. 2d
703, 712-713 (N. Y. Sur. 1981).
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$3, 038, 000 of which had been paid. The executors elected to pay
$1 mllion of these expenses fromincone by executing Form 4421,
Decl arati on--Executor's Conmm ssions and Attorney’s Fees.

2. The Executors’ Decision To Pay the Estate Tax in Ful

During the exam nation of this case, which began in 2001,
the Internal Revenue Service (IRS) exam ner told the tax counse
for the estate that, because the estate had transferred assets to
HG the estate’s ability to continue to defer estate tax under
section 6166 was doubtful, and accel eration of paynent of al
estate tax under section 6166(g) would likely result.

In January and February 2002, the executors obtained witten
opi nions fromtax attorneys recomendi ng that the estate pay its
estate tax in full to avoid the risks of accel eration under
section 6166(g). The executors decided to follow that advice.

3. Farm Credit Loan

The executors estimated that the estate needed $38 million
to pay: (a) $9,797,400 for Federal estate tax and interest; (b)
$2, 915,900 for New York State estate tax and interest; (c)
$19, 470, 525 for conpensation for Bergreen; (d) $5 mllion for
conpensation for Davis; and (5) $816,175 for other m scell aneous
adm ni strati on expenses.

On Cctober 18, 2002, Bergreen and Mody, acting as
executors, borrowed $38 million fromFarm Credit Bank of North

Florida, CA (FarmCredit loan). The |oan was secured by a
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nort gage on Wiite Oak and guaranteed by HG  HG pl edged
collateral for the Farm Credit loan. The Farm Credit loan is
payabl e over 10 years with a fixed schedul e for paynent of
principal and interest. The total anount of interest to be paid
on the Farm Credit loan is $15,734,293. dosing costs for the
Farm Credit | oan were $200, 000.

On Novenber 1, 2002, the estate used proceeds fromthe Farm
Credit loan to pay $9, 610,302.91 in Federal estate tax and
$2,805,802.13 in New York estate tax. The estate retained the
rest of the proceeds fromthe Farm Credit | oan to pay
conpensation to Bergreen and Davis and certain adm nistration
expenses.

As of February 1, 2004 (the day after the due date for
repaynment of the $143 million in notes), the estate was schedul ed
to have paid interest on the FarmCredit | oan totaling $2, 665, 850
and principal in the amount of $742,448.47, |eaving a principal
bal ance of $37, 257, 551. 53.

4. | ncone Tax Returns and Adninistration Activities in
2003

From March 1999 to January 2003, the estate received
$23,617,031 cash fromHG as interest paynments on the $143 million
in notes.” On July 1, 2002, HG gave the estate a $22.9 nillion

note for unpaid, accrued interest due through January 31, 2002.

” The estate received $4, 705,631 from HG i n 2003.
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However, the estate reported total income of only $2,844,738 for
1998-2002 on its Fornms 1041, U.S. Incone Tax Return for Estates
and Trusts, for tax years 1998-2002.

On May 1, 2003, the estate prepared a draft fiduciary
accounting which states that the estate paid $37 million from
principal to admnister the estate. As of Cctober 8, 2003, the
executors had paid | egal expenses to three law firns and
consulting fees to two firnms totaling $4, 507, 723.

On Novenber 24, 2003, the executors changed the anount of
admi ni strati on expenses allocated to estate inconme from $1
mllion to $4, 507, 723.

G Surroqgate’'s Court Proceeding Wth Respect to Anpunt of
Conpensati on Due to Bergreen

Bergreen and Mbody as executors filed a petition on a date
not specified in the record in the Surrogate’s Court of the
County of New York seeking approval of the anmount of Bergreen’s
conpensation. The Surrogate’ s Court supervised negotiations in
May 2003 between the State attorney general’s office, Bergreen,
and the independent directors of the foundation, in which the

parties agreed that Bergreen would be paid $12.5 m | lion.
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OPI NI ON

A Whet her the Estate May Deduct Interest and O osing Costs
Paid on the Farm Credit Loan

1. Contentions of the Parties and Backqgr ound

The estate contends that all of the Farm Credit | oan
proceeds were borrowed for the purpose of paying estate taxes and
deducti bl e adm ni strati on expenses of the estate including (a)
Bergreen’ s conpensation of $19, 470,525;8 (b) Davis's conpensation
of $5 mllion; and (c) m scell aneous adni ni strati on expenses of
$816, 175.

Respondent contends that none of the interest paid on the
Farm Credit |oan is deductible under section 2053. Respondent
contends that the | oan was unnecessary because the estate had
enough liquid assets when it borrowed about $38 million from Farm
Credit to pay its taxes and adm nistrati on expenses. Respondent
alternatively contends that, if the estate was illiquid when it
obtained the Farm Credit | oan, the | oan was unnecessary because:
(a) Sonme of the estate’s planned uses of the | oan proceeds (e.g.,
conpensation for Bergreen and Davis) are expenses of HG and are
not adm nistration expenses of the estate; (b) the estate has not
substanti ated m scel | aneous admi ni strati on expenses of $816, 175;

(c) the executors caused the estate’'s illiquidity by distributing

8 The estate concedes that $2.4 mllion to be paid to
Ber green as conpensation for 1996 and 1997 is not an
adm ni strati on expense.
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the estate’s principal assets to the foundation in the
restructuring; (d) the estate should have retained enough assets
to sell to pay its expenses; (e) the executors had el ected to pay
the estate tax in 10 annual installnents; and (f) the executors
coul d have demanded that the foundation return sone of the
proceeds fromHG s sale of assets transferred fromthe estate.
The estate di sputes respondent’s contentions.

An estate may deduct adm nistration expenses all owabl e under
the probate law of the jurisdiction where the estate is being
adm ni stered, sec. 2053(a)(2), and which are actually and
necessarily incurred in admnistering a decedent’s estate, Estate

of Grant v. Conm ssioner, 294 F.3d 352, 353 (2d Gr. 2002), affg.

T.C. Meno. 1999-396; sec. 20.2053-3(a), Estate Tax Regs.?®
I nterest on funds borrowed to pay taxes or other debts of

the estate while the estate is illiquid (i.e., while the estate

° Sec. 20.2053-3(a), Estate Tax Regs., provides in part:

The anpunts deductible froma decedent’s gross

estate as “admnistration expenses” * * * are limted
to such expenses as are actually and necessarily
incurred in the adm nistration of the decedent's
estate; that is, in the collection of assets, paynent
of debts, and distribution of property to the persons
entitled to it. The expenses contenplated in the | aw
are such only as attend the settlenent of an estate and
the transfer of the property of the estate to
i ndi vi dual beneficiaries or to a trustee * * *,
Expendi tures not essential to the proper settlenent of
the estate, but incurred for the individual benefit of
the heirs, |egatees, or devisees, may not be taken as
deduct i ons.
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can obtain funds to pay those expenses only through sal e of
estate assets at a price below the normal market price) may be
deducti bl e as an adm ni strati on expense under section 2053(a)(2).

Estate of Todd v. Comm ssioner, 57 T.C 288 (1971) (9-nonth

| oan); Estate of Thonpson v. Conm ssioner, T.C Meno. 1998-325

(series of five 1l-year notes); MKee v. Conm ssioner, T.C Meno.

1996- 362 (note with termof 85 days); Estate of Graeqgin v.

Comm ssioner, T.C Menp. 1988-477 (loan with ball oon paynent in

15 years, which was the |ife expectancy of decedent’s surviving
spouse, the beneficiary of a trust the assets of which could be

used to repay part of the loan); see also Estate of Sturgis v.

Comm ssioner, T.C Menp. 1987-415 (termof |oan not stated in the

opinion; it was at |east 3 years).

Under New York |law, interest incurred on a |oan nay be
deducti ble as an adm nistration expense if it is necessary and
the estate |lacks sufficient liquid assets. See, e.g., NY. Est.
Powers & Trusts Law, sec. 11-1.1(b)(22) (MKinney 2003).

The estate bears the burden of proof on all issues in

dispute in this case.® See Rule 142(a)(1).

10 W treat the estate’s failure to respond in answering
brief to respondent’s argunent in opening brief as the estate’s
concession as to burden of proof. W agree with respondent’s
contentions that (1) respondent raised no new natter in its
answer; (2) the litigation guideline nmeno (Mar. 14, 1989) cited
by respondent does not shift the burden of proof, see sec.
6110(k) (3); (3) Rauenhorst v. Comm ssioner, 119 T.C 157 (2002),
relating to the effect of a revenue ruling, is distinguishable;

(continued. . .)
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As di scussed next, we hold that (a) it was not necessary for
the estate to borrow funds to pay Bergreen or Davis because their
conpensati on was an expense of HG and was not an adm ni stration
expense of the estate, (b) it was not necessary for the estate to
borrow funds to pay adm ni stration expenses of $816,175, (c) it
was necessary for the estate to borrow funds to pay Federal and
state estate taxes, and (d) it was not necessary for the estate
to borrow funds for a term extendi ng beyond January 31, 2004,
which is the date the estate was due to receive repaynent of the
$143 mllion in notes.

2. VWhet her Conpensation Paid to Bergreen and Davis |Is an
Est at e Expense

a. The Rel ati onship Between the Estate and HG

The estate contends that expenses incurred relating to the
G C assets after the estate transferred those assets to HG and
its subsidiaries in the restructuring are estate expenses. The
estate points out that, after the restructuring, (i) it continued
to exist and Bergreen and Mody retained the sane control over
the sale of the G C assets as they had before the restructuring;
(ii1) the Glman assets were not transferred to the foundation
and (iii) the HG agreenment gave excl usive managenent and contro
over the Gl man assets to Bergreen and Mbody, who were al so the

executors of the estate. The estate contends that, by virtue of

10, .. conti nued)
and (4) the estate does not contend that sec. 7491 applies.
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Bergreen’s and Moody’s power over HG expenses relating to the
G Il man assets were estate expenses. The estate al so contends
that Bergreen and Mbody acted primarily as executors in
facilitating HG s sale of G|l man assets, and that they did so to
benefit the estate. W disagree.

Ber green and Mbody wore nmany hats: they were executors of
the estate, managers of HG and nenbers of the board of directors
of the foundation. As part of the restructuring, the estate
transferred G C assets to HG and its subsidiaries. As a result,
the G C assets, including the G| mn busi nesses, ceased to be
estate assets, and Bergreen’s and Mody’ s managenent services
related to those assets were perfornmed for HG and its
subsidiaries. The transfer of assets fromthe estate to HG and
its subsidiaries severed the relationship the executors had with
the transferred assets in their capacity as executors. [Insofar
as Bergreen and Moody had the sane duties and responsibilities as
managers of HG with respect to those assets as they had as
executors, it does not follow that their actions for HG were
taken in their capacity as executors. The estate clains both the
tax benefits resulting fromtransferring the G|l nmn assets to HG
and its subsidiaries (estimated by its tax advisers to be a tax
savings of $160 million), and all of the deductions that would
have been available to the estate if it had not transferred those

assets. Using executors to run a conmercial enterprise does not
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convert expenses of the enterprise to estate expenses. The

estate cannot have it both ways. See Sharvy v. Conm ssioner, 67

T.C. 630, 641-642 (1977), affd. 566 F.2d 1118 (9th Cir. 1977);

L &L Marine Serv., Inc. v. Conm ssioner, T.C. Menob. 1987-428;

Biggs v. Conm ssioner, T.C. Meno. 1968-240, affd. 440 F.2d 1 (6th

Cr. 1971). Expenses related to the G C assets were not estate

expenses after the estate transferred those assets to HG See

Deputy v. Du Pont, 308 U S. 488, 493-494 (1940) (taxpayer may

deduct own expense and not that of another); Estate of Gant v.

Commi ssioner, 294 F.3d at 354 (Court of Appeals denied deduction

under section 2053 of adm nistration expenses incurred to
adm ni ster assets of a trust but all owed deduction of

adm ni stration expenses incurred to adm nister assets of the
estate).

b. VWhet her Bergreen’'s Compensati on WAs an Obligati on
of the Estate

The estate contends that $17 mllion of the Farm Credit | oan
was borrowed to conpensate Bergreen for services perfornmed for
the estate. The estate also contends that anmount was an
adm ni strati on expense of the estate and was owed to Bergreen
under the will. W disagree.

Article 10 provides that Bergreen is not to receive
comm ssions or other fees for acting as executor and that he was
to continue to be conpensated by the G | man busi nesses for

services rendered after decedent died as he had been before
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decedent died. Bergreen was not entitled to conpensation by the
estate under article 10.

Article 12 provides that, if the executors sell G| man Paper
Co. while Bergreen is an executor, Bernard D. Bergreen, P.C., is
to be conpensated for services rendered in connection with that
sale. The estate contends that Bergreen is entitled to be paid
by the estate under article 12 because the executors agreed to
act as managers of the assets of HG and its subsidiaries to allow
the executors to maintain control over the G| man assets. The
estate al so contends that HG and its subsidiaries were created to
effect the executors’ sale of the Gl man assets, and that
Bergreen retained conplete control over the sale of those assets
after their transfer to HG and its subsidiaries. W disagree.

As a result of the transfer of assets fromthe estate to HG
and its subsidiaries, the estate no | onger owned the G| man
assets; HG and its subsidiaries did. Because the sale occurred
after the restructuring, Gl mn Paper Co. was sold by HG (not the
estate). Bergreen and Mody rendered services in connection with
its sale in their capacity as managers of HG not as executors of
the estate. Thus, Bergreen was perform ng services for HG not
the estate. Bergreen was not entitled to conpensation by the

estate under article 12.
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We conclude that Bergreen is not entitled to conpensation by
the estate. Thus, it was not necessary for the estate to borrow
funds to conpensate him

C. VWhet her Davis’'s Conpensation Was an Obligati on of
the Estate

The estate contends that Davis's $5 million conpensation is
an adm ni stration expense because Bergreen and Muody, acting in
their capacity as executors, hired Davis to manage G | man Paper
Co. and to help Bergreen sell the Gl nman assets, and that his
work for the A C businesses benefited the estate. W disagree.

Ber green and Mbody were officers of G C (as well as
executors of the estate) when they hired Davis to help revive the
G | man businesses. Davis was rehired to serve as chief operating
officer of Gl man Paper Co. and G | man Buil ding Products in June
1998. The foundation’s conpensati on conm ttee approved
Bergreen’s and Moody’s request to pay Davis $5 million for his
return fromretirenent and his turnaround and sale of the G| man
Paper Co. Davis was paid $1.5 million in 1998, and $1.2 nillion
in 1999 and 2000. It appears fromthe foundation conpensation
committee report that those paynents were not part of the $5
mllion that Bergreen and Mbody offered himand that the
conpensation commttee in Cctober 2001 recomended that he be
paid. The accounting prepared by the estate as of February 28,
2003, does not show that the estate nade those paynents. It

appears that Bergreen and Mbody hired Davis in their capacity as
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officers of GC, and that the G| man businesses (not the estate)
paid Davis those anpunts.

The estate contends (and Bergreen and Mody testified) that
Davis was rehired to help to sell the G| man busi nesses. W
di sagree. First, Isabella Rossellini (Rossellini), an
i ndependent director of the foundation, testified, and the Pear
Meyer report states, that Davis was hired to run the businesses.
The Pear|l Meyer report states in pertinent part: “Since June
1998, M. Davis has devoted his full professional energies and
time to Gl man business matters.” A docunent that Bergreen
prepared to justify his conpensation to the foundation’s
conpensation commttee states that he hired Davis to fix the
conpanies. Neither the Pearl Meyer report nor Bergreen's
docunent indicates that Davis was hired to help sell the G| man
busi nesses. W conclude that Davis perforned services for the
G | man busi nesses and not for the estate. Thus, it was not
necessary for the estate to borrow funds to conpensate him

3. M scel | aneous Expenses of $816,175

The estate contends that the executors reasonably esti mated
the amount it needed to borrow to close the estate, and that,
after calculating the tax savings resulting from deduction of the
interest on the $38 million loan, the estate estimated that its
tax savings woul d be enough to fund Bergreen’s and Davis’s

conpensation, |eaving $816, 175 to pay ot her m scell aneous
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adm ni strati on expenses. The estate contends that a reasonable
estimate satisfies the requirenent of section 2053 that expenses
be necessary for the adm nistration of the estate because (a)
only an estimate of the anount of the | oan was possible when the
estate obtained the loan, and (b) the estate’s obligation to pay
the $38 million loan and interest thereon is fixed. Thus, the
estate contends, it may deduct the interest on that portion of
the loan to be used to pay m scel |l aneous expenses of $816, 175.
We di sagree because the record does not show what expenses are
included in the $816,175 anmpbunt. Thus, these expenses nay no
nore be estate expenses than was the conpensation for Bergreen
and Davis. See paragraph A-2, above.

4. VWhet her the Estate Was |lliquid Wien It Borrowed Funds
From Farm Credi t

Respondent contends that, after the estate paid the cash
bequests in May 1998, it had enough liquid assets with which to
pay its estate taxes and adm nistration expenses and thus did not
need the Farm Credit | oan. W disagree.

After paynent of the cash bequests and before the
restructuring, the estate had nore than enough assets to pay
adm ni strati on expenses and Federal and State estate taxes.
However, these assets were illiquid. Every w tness, including
respondent’ s witnesses Rossellini, Justin Feldman, and John J.

Kennedy (all of whom were independent directors on the board of
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the foundation), testified that the estate borrowed funds because
it and the G| man busi nesses were illiquid.

Respondent contends that the executors’ decision to transfer
nmost of the estate’s assets to HG and its subsidiaries on January
14, 1999, caused the estate’s illiquidity. W disagree. The
executors’ decision to restructure did not cause the estate’s
illiquidity; the estate was illiquid both before and after the
executors transferred estate assets to HG and its subsidiaries.

5. Whet her the Estate May Deduct Interest on a Loan That

Coul d Have Been Avoided If the Estate Had Sold IIlliquid
Assets To Pay |Its Taxes and Expenses

Respondent contends that the interest on the Farm Credit
| oan was not incurred out of necessity wthin the nmeani ng of
section 20.2053-3(a), Estate Tax Regs., because the executors
coul d have avoi ded borrow ng the funds by selling enough assets
to pay the estate taxes and adm ni strati on expenses. W
di sagr ee.

The executors acted reasonably in transferring property to
HG and its subsidiaries on the basis of advice they had received
that the restructuring would save the estate $160 mllion in tax.

See Beard v. Comm ssioner, 4 T.C. 756, 758 (1945); Hobby v.

Comm ssioner, 2 T.C 980, 985 (1943); Tully Trust v.

Comm ssioner, 1 T.C 611, 620 (1943) (taxpayer’s bona fide sal es

to third persons for sole purpose of reducing his or her tax

liability was for |legitimate business purpose; taxpayer was
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entitled to tax benefit resulting fromsale of capital asset);

McKee v. Commi ssioner, 35 B.T.A 239, 242 (1937) (trustees who

realized tax savings by selling, rather than redeem ng, matured
bonds acted in the best interests of the trusts). W do not
substitute our judgnent for decisions of the executors to

conplete the restructuring in January 1999. See Estate of Todd

v. Comm ssioner, 57 T.C 288 (1971); Estate of Thonpson v.

Conmi ssioner, T.C. Menp. 1998-325; MKee v. Commi ssioner, T.C

Meno. 1996-362; Estate of Sturgis v. Conm ssioner, T.C. Meno.

1987-415.

Second, the executors did not foresee the decrease in G| nman
Bui | di ng Products’ annual net positive cashflow from nore than
$40 mllion per year in years before 2000 to $3.5 mllion in
2000. The decline in Gl man Building Products’ financia
condition contributed to HGs inability to pay the estate nearly
$23 mllion of interest due in 2002. |In light of the unforeseen
decline in Gl mn Buil ding Products’ financial condition and HG s
and its subsidiaries’ inability to fully pay interest due on the
notes in 2002, it was necessary for the estate to borrow funds in
2002.

6. Wiet her the Farm Credit Loan WAs Unnecessary Because

the Executors Had El ected To Pay Estate Tax in 10
Annual Install nents

The executors elected on April 1, 1999, to pay Federal and

New York estate taxes in 10 annual installnents beginning in
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2003. Respondent contends that the Farm Credit | oan was
unnecessary because the estate could have paid the annual

install nments of estate taxes fromthe proceeds of the sale of
estate assets or fromthe interest or principal on the $143
mllion in notes, due on January 31, 2004, w thout borrow ng
funds fromFarm Credit.

We di sagree. After the executors elected to pay the estate
tax in 10 annual installnments, respondent’s exam ner told the
estate’s counsel that the estate’'s transfer of corporate assets
to HG and its subsidiaries threatened the estate’s ability to
continue to defer paynent of estate tax under section 6166, thus
maki ng accel eration of estate tax under section 6166(g) |ikely.
Subsequently, on the advice of estate tax counsel, the executors
decided to pay the estate tax in full. Thus, we disregard the
fact that the estate had elected to pay the estate tax in 10
annual installnments in deciding whether the Farm Credit | oan was
necessary.

7. Whet her, Under New York Law, the Executors Wre

Requi red To Have the Foundati on Return Assets to the
Estate To Pay Estate Tax

Respondent contends that the | oan was unnecessary because
the executors were required, under New York |law, to demand that
the foundation return to the estate the anount of assets needed

to pay estate taxes and adm ni stration expenses.
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We disagree. Under New York law, if an estate is insolvent
and the executor has distributed property fromthe residue that
the testator designated was to be used to pay estate expenses, a
residuary beneficiary nust return that property to the estate to

pay the estate’ s expenses. |In re Estate of Schrmuckler, 296

N. Y. S 2d 202, 207 (Sur. C. 1968); Buffalo Loan, Trust & Safe-

Deposit Co. v. Leonard, 41 N Y.S. 294, 299 (N.Y. App. Div. 1896).

Under New York law, an estate is insolvent where its liabilities

exceed its assets. In re Estate of Froehlich, 416 N.Y.S.2d 744,

745 (Sur. Q. 1979); In re Estate of Jacob, 401 N.Y.S. 2d 986

(Sur. C. 1978). An estate may be illiquid but not insolvent.

In re Estate of Froehlich, supra at 746. Here, as the estate

points out, although it was illiquid, it was not insolvent
because it owned $143 million in notes after the restructuring.
Thus, under New York |aw, the executors were not required to
demand the return of assets fromthe foundation, and the
foundation was not required to return assets to the estate. See,

e.g., Inre Estate of Schnuckler, supra; Buffalo Loan, Trust &

Saf e- Deposit Co. v. Leonard, supra.?!!

11 Respondent contends that Bergreen and Mbody had conflicts
of interest anong their roles as executors of the estate,
managers of HG and nenbers and directors of the foundation, and
that the conflicts caused themto fail to demand the return of
the estate assets. In light of the fact that the executors were
not required to demand the return of assets fromthe foundation,
we need not consider respondent’s conflicts of interest argunent.
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8. VWhet her the Estate Established Its Illiquidity After
January 2004

As part of the restructuring, the estate received $143
mllion in notes (subordinated to the $250 mllion |ine of
credit) fromsubsidiaries of Gl nman Buil ding Products and from
G I man Paper Co.’s railroad. Al of the notes were due January
31, 2004, after the record closed in this case. The $38 mllion
Farm Credit | oan was nmade in Cctober 2002, with repaynent to be
conpleted in 10 years.

The estate contends that it was financially protected by the
notes. The estate does not contend, and the record does not
show, that the obligors would refuse to nake arrangenents to
fulfill their obligation to repay the $143 million in notes in
2004, or that the estate | acked legal recourse if HG refused to
do so. Respondent argued in the opening brief that the estate
could have paid its taxes and expense fromrepaynent of the $143
mllion in notes. The estate did not respond to this argunent.
We cannot conclude on this record that the estate needed to
borrow funds past January 31, 2004. Thus, we concl ude that
interest accruing after that date on the Farm Credit |loan is not
deducti bl e.

9. Concl usi on

We accept as reasonabl e the decision of the executors to
i npl enent the restructuring and to borrow funds for a short

period to pay estate taxes. However, we also conclude that the
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| oan was not necessary to the extent that funds were borrowed
beyond January 2004, or were to be used to pay unidentified

m scel | aneous adm ni strati on expenses or Bergreen’s and Davis’s
conpensation. Thus, the estate may deduct a portion of the
interest and closing costs that accrued from Cctober 18, 2002, to
January 31, 2004; the deductible portion of the interest and
costs is allocable to the portion of the |oan used to pay the
estate’s Federal and State estate taxes.

B. Whet her the Estate May Deduct $3,507,723 in Additional
Admi ni strati on Expenses

1. Contentions of the Parties and Backqgr ound

The executors paid adm nistration expenses of: (a) $244,074
inlegal fees to Cullen & Dykman; (b) $1,556,164 in consulting
fees to Price Waterhouse; (c) $633,347 in legal fees to
Fensterstock & Partners; (d) $826,364 in consulting fees to Pearl
Meyer; and (e) $1,247,775 in legal fees to Carter Ledyard,
counsel for the estate, for a total of $4,507,723. The executors
al l ocated those expenses to incone. Respondent does not dispute
that these amounts were paid to | awers, accountants, and Pear
Meyer, or that the estate had income of $2,844,738. Respondent
concedes that the estate may deduct |egal expenses of $1 million
that the executors paid fromincone.

The estate contends that it may deduct additional expenses
of $3,507,723 (i.e., that nuch nore than the $1 nillion

respondent concedes) because those expenses are adm nistration
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expenses under section 2053 paid by or on behalf of the estate
and the estate had enough inconme with which to pay the additional
expenses.

2. VWhet her the Additi onal Expenses Were Paid on Behal f of
the Estate

Respondent contends that the additional expenses are not
adm ni stration expenses because they were not paid on behal f of
the estate. The estate points out that Bergreen testified that
the estate paid $4,507,723 to Cullen & Dykman, Price \Waterhouse,
Fensterstock & Partners, Pearl Meyer, and Carter Ledyard for
necessary services provided to the estate. The estate contends
that the additional expenses were paid on its behalf. W agree
in part and disagree in part with both parties.

a. Paynents to Pearl Meyer

Bergreen’s nenorandum Exhibit 48-R, states that the
foundation hired Pearl Meyer. The estate points out that it paid
Pearl Meyer and contends that respondent reads Bergreen's
menor andum out of context. W disagree.

Bergreen’s nenorandumis consistent with the objective facts
of this case, including: (1) The New York State attorney
general's office asked the foundation, not the estate, to
eval uat e reasonabl e conpensati on of nine foundation executives
i ncl udi ng Bergreen and Mdody; (2) the Pearl Meyer findings with
respect to Bergreen and Moody are based primarily on Bergreen's

and Moody’s activities for the businesses and the foundation, not
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their duties as executors; (3) decedent’s will provided that the
executors were not to receive executor’'s fees or conm ssions; and
(4) the paynents to Pearl Meyer were nade | ong after the
restructuring. W give nore weight to these facts and to
Bergreen’s nenorandum than to Bergreen’s testinmony and the fact
that the estate paid Pearl Meyer

We conclude that the $826, 364 paid to Pearl Meyer was not an
adm ni stration expense under section 2053.

b. Paynents to Price Waterhouse, Cullen & Dykman,
Fensterstock & Partners, and Carter Ledyard

It appears fromthe record that the estate paid substanti al
adm ni stration expenses, including paynents to Price Waterhouse,
Cull en & Dykman, Fensterstock & Partners, and Carter Ledyard. W
accept the estate’s claimthat the paynents to Price Waterhouse
and Carter Ledyard, totaling $2,803,939, are expenses of the
estate. However, the estate failed to show that the paynents to
Cul l en & Dykman and Fensterstock & Partners were adm nistration
expenses under section 2053; i.e., for the benefit of the estate
and not for the benefit of the foundation. The estate offered no
evi dence other than Bergreen's testinony on this point. W give
| ess weight to that testinony because of his |ess-than-convincing
testinmony regarding the Pearl Meyer expenses. Because we believe
that the estate incurred substantial expenses for necessary

services provided to the estate, we allow the estate to allocate
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expenses of $1,803,939 to incone in addition to the $1 million
t hat respondent has conceded. 2
3. Concl usi on
We conclude that the estate may deduct additi onal
adm ni stration expenses of $1,803,939 paid fromincone.

To reflect concessions and the foregoing,

Deci sion will be

entered under Rul e 155.

12 W need not decide whether the estate had enough incone

to pay all of its deductible adm nistration expenses from i ncone
because the amobunt we all ow and the anmount respondent concedes is

| ess than the $2, 844,738 of income respondent concedes the estate
recei ved.



